ASSESSING THE ROLE OF FAMILY CONSULTANTS WHEN PROVIDING EVIDENCE IN
PARENTING DISPUTES
LIAM MEAGHER
One role of family consultants is to provide expert evidence to the court on
what is in a child’s best interests when making parenting orders. Yet deciding
a child’s best interests is a complex and value-laden determination, on which
legislation provides considerable guidance. Rational Choice Theory may be
used to disaggregate the best interests question into four stages: outlining the
options of the court, determining possible outcomes for a child within these
options, determining the likelihood these outcomes will occur and placing
value on these outcomes. The last stage in this process involves a subjective
value judgement as to what is ‘best’ for a child, which family consultants have
no expertise in addressing.
The author argues that family consultants should cease the practice of making
recommendations to the court on what orders are in a child’s best interests,
as such recommendations exceed the boundaries of their knowledge base,
misrepresent their knowledge base, engender a likely conflict with the
legislation and lead to the possibility of institutionalising expert biases within
the court system. Despite this, a considerable amount of evidence should
continue to be provided by family consultants. Guidelines are suggested to
help ensure the quality of this evidence.
I

INTRODUCTION

The appropriate role of experts who provide evidence when courts make parenting orders
is a matter of significant controversy.1 Indeed, it has been claimed that ‘there is probably
no forensic question on which overreaching by mental health professionals has been so
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common and so egregious.’2 Notwithstanding this, the ‘family consultant’ has numerous
roles in child-related proceedings under the Family Law Act, including the provision of
advice to the court on ‘such matters relevant to the proceedings as the court thinks
desirable.’ 3 These court appointees claim expertise in the social and behavioural
sciences.4 Courts frequently take into account the evidence of family consultants, on a
wide range of matters, including in the form of recommendations on what is in the best
interests of the child and what orders should be made.5
This article will limit its scope to discussion of the use of family consultants when
making ‘parenting orders’, which are orders of the court,6 as opposed to ‘parenting plans’,
which are written agreements developed by parties in child-related disputes.7 The vast
majority of the rules of evidence do not apply in such situations, unless ‘circumstances
are exceptional’ and the court has considered certain matters.8 In light of this discretion
and claims that they provide ‘neutral, conceptual and evidence-based commentary’ on
child-related disputes, 9 efforts should be made to ensure this evidence is appropriate in
both substance and form.
Part 1 of the article outlines the knowledge required to make a determination of what is in
the best interests of a child, which is the paramount consideration when making parenting
orders.10 Rational Choice Theory provides a useful framework to achieve that objective.11
This theory disaggregates the determination of what is in the best interests of the child
into four stages. It is argued that the first stage, discovering the options available to the
court,12 requires knowledge of the facts of the case, including the intentions of parties.
The second and third stages, determining possible outcomes for a child and the likelihood
they will occur,13 require knowledge of the facts of the case and good predictive abilities.

2
3
4

5

6
7

8

9

10
11

12
13

Melton et al, above n 1, 330.
Family Law Act 1975 (Cth) (FLA) s 62G(2).
Margaret Harrison, Finding a Better Way: A Bold Departure from the Traditional Common Law
Approach to the Conduct of Legal Proceedings (Family Court of Australia, 2007) 51.
Donald M. Thomson and Susan E. Molloy, ‘Assessing the Best Interests of the Child’ (2001) 18 The
Australian Educational and Developmental Psychologist 5, 12; Fournier & Noelle [2007] FamCA
875 (23 August 2007) [91]; Peters & March [2010] FamCA 151(16 February 2010) [64]; Tomas and
Anor & Murray [2011] FamCA 641 (17 August 2011) [78]-[96].
FLA ss 64B, 65D.
FLA s 63C. Many of the observations made in this thesis will also be relevant to other experts’
evidence. However, considering the difficulties of enforcing some of these recommendations upon
other experts, without changing the rules of evidence, and some additional problems of bias with
party-supplied experts, this paper focuses purely on family consultants.
FLA s 69ZT. The court must take into account ‘the importance of the evidence in proceedings’, ‘the
nature of the subject matter of the proceedings’, ‘the probative value of the evidence’, and ‘the
powers of the court (if any) to adjourn the hearing, to make another order or to give a direction in
relation to evidence’: FLA s 69ZT(3).
A Family Court publication describes family consultants’ evidence in this fashion: Harrison, above n
4, 51.
FLA s 60CA.
Robert H. Mnookin, ‘Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy’
(1975) 39 Law and Contemporary Problems 225, 256-7; Jon Elster, ‘Solomonic Judgements:
Against the Best Interests of the Child’ in Jon Elser (ed), Solomonic Judgements: Studies in the
Limitations of Rationality (Cambridge University Press, 1982) 123, 134.
Elster, above n 11, 134.
Ibid.

2012]

ASSESSING THE ROLE OF FAMILY CONSULTANTS

61

Meanwhile, the fourth stage, placing ‘value’ on these predicted outcomes,14 involves a
subjective value judgment as to what is ‘best’. It is argued that any attempts to circumvent
the complex and subjective questions that this fourth stage raises are bound to be
unsuccessful.
Part 2 examines whether family consultants have abilities to assist the court in each stage
of Rational Choice Theory. Family consultants have the ability to elicit information from
people, perform fact-finding tasks, explain research data to the court, perform evaluations
of people, relationships and environments, and make certain predictions, all of which may
be useful in the first three stages of Rational Choice Theory. However, when family
consultants provide an opinion in the fourth stage of Rational Choice Theory, that is,
when they place value on predicted outcomes, or state what outcomes are ‘best’ for a
child, they add nothing but another subjective opinion to the court.
In conclusion, Part 3 provides guidelines to improve, partly through refinement, the
evidence that family consultants provide. These guidelines seek to ensure that the
evidence of family consultants is as ‘neutral, conceptual and evidence-based’ 15 as
possible, pays due regard to the legislation and reduces judicial confusion surrounding it.
Most significantly, it is argued that family consultants should cease to give
recommendations to the court on what orders should be made. Such recommendations
require them to address the fourth stage of Rational Choice Theory, by placing value on
outcomes. As a subjective value judgment, this falls beyond their expertise. Furthermore,
the Family Law Act itself provides complex and controversial guidance on how to make
these value judgments, which means these recommendations, if motivated by family
consultants’ values, may conflict with legislative directions. They also risk
institutionalising the value biases of these ‘experts’ within the court system. Guidelines
are proposed to confine family consultants’ evidence to fact-finding, explaining research
data, performing ‘evaluations’ of people, relationships and environments, and making
predictions. Guidelines are also provided to improve these forms of evidence.

II

KNOWLEDGE NEEDED TO DETERMINE A CHILD’S BEST INTERESTS
A

Rational Choice Theory and the Child’s ‘Best Interests’

Rational Choice Theory disaggregates the ‘best interests question’ into four stages. The
theory is used in numerous fields of study, and describes a ‘rational’ decision-making
process, utilised when people have the opportunity to weigh the costs and benefits of a
decision.16 Using this theory, Robert H. Mnookin argued that, to make a rational decision
on what is in the best interests of the child, one must (i) discover the various options for
the child, (ii) specify the likely outcomes for each option, (iii) assess the probability of
these outcomes occurring, and (iv) place a value on alternative outcomes.17
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The structure of Rational Choice Theory is useful for our purposes. Whilst Mnookin used
this theory to argue that the ‘best interests standard’ is so indeterminate that it should be
abandoned, this standard remains dominant worldwide.18 This theory has been used by
numerous authors since, to critically evaluate the best interests question.19 It is useful for
our purposes because, by examining the types of knowledge required in each of the
stages, it can then be assessed whether actors have the requisite abilities to provide this
knowledge.
The first stage of Rational Choice Theory, discovering the court’s options, requires
considerable knowledge of the facts, including knowledge of people’s intentions. Under
the Family Law Act, by which judges have discretion to make complex ‘parenting orders’
which may address ‘any aspect of the care, welfare, or development of the child’,20 the
‘options’ available for a court seem endless. Considerable knowledge of the facts of a
case is required to ascertain what options are available to the court. For instance, people’s
work habits and people’s willingness to move locations will limit the orders available to
the court. Knowledge of what parties are actually willing to do is critical at this stage.
There are times when it is in a party’s interests to mislead the court into thinking they are
not willing to do something.21 For example, in MRR v GR a mother initially misled the
court by saying she was not willing to move locations to be with a child, in the hope that
the court would not then order that she must move with the child to be near the father.22
Discovery of her intentions was important, as it opened up another ‘option’ to the court,
being an order that the mother move with the child, to be near the father. In this way,
knowledge of the facts, including the actual intentions of parties, is necessary to discover
the options available to the court.
The next two stages of Rational Choice Theory, outlining possible outcomes and deciding
the probability that those outcomes will occur, requires, firstly, considerable knowledge
about the facts of the case, upon which to base predictions. One of the acknowledged
problems of Rational Choice Theory is that it requires ‘considerable knowledge’ to make
predictions of what will happen to a child.23 Courts may make countless predictions about
what will occur if particular orders are made, including when a child will achieve
‘developmental tasks’,24 if a household is likely to provide a ‘set routine’,25 and the likely
effects of religious practices,26 to name a few. Information that a court may require upon
which to base such predictions includes knowledge that a person has a certain personality
trait (e.g. narcissistic),27 that a relationship falls into a certain category (e.g. according to
Bowlby’s attachment styles), 28 or that an environment has certain characteristics (e.g.
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according to Bronfenbrenner’s ‘Ecological Systems Theory’). 29 This kind of detailed
knowledge of the facts of a case is needed to enable courts to predict what will occur to a
child in particular circumstances.
Such predictions, secondly, require good predictive abilities. Even if the decision-maker
has total knowledge of the facts of the case, they then need to exercise their ‘predictive
abilities’ to decide what outcomes are likely in the circumstances.30
The last stage of Rational Choice Theory requires answers to extremely difficult
questions relating to the 'value' of outcomes. Mnookin described the difficulties that this
stage introduces:
[D]eciding what is best for a child poses a question no less ultimate than the purposes and
values of life itself. Should the judge be concerned primarily with happiness? Or with the
child’s spiritual and religious training? Should the judge be concerned with the economic
“productivity” of the child when he grows up? Are the primary values of life in warm,
interpersonal relationships, or in discipline and self-sacrifice? Is stability and security more
desirable than intellectual stimulation? These questions could be elaborated endlessly.31

As this quote makes clear, every time one states what is ‘best’ for a child, they are
implicitly stating that one set of outcomes is more valuable to a child than another set of
outcomes. Even if one had perfect predictive abilities, this would not by itself enable one
to answer these extremely difficult and subjective questions, which this last stage of
Rational Choice Theory poses.
B

Trying to ‘Answer’ or Circumvent this Last Stage

Neither examination of the legislation, nor examination of society’s values, provides a
sufficient ‘answer’ to this last stage of Rational Choice Theory. By firstly examining
society’s values, it is clear that we live in a pluralist and secular society, where questions
such as the importance of formal education, religion, self-esteem, self-discipline,
autonomy, duty and other matters may provoke divisive opinions. 32 Secondly, whilst
there is considerable guidance on what is ‘best’ for a child in the Family Law Act,33 it is
hardly sufficient to address the list of questions that Mnookin provides, or other similar
questions. Therefore, neither of these methods can solve the problems that this last stage
of Rational Choice Theory presents.
Any philosophical attempt to circumvent the subjectivity of the questions involved in the
last stage of Rational Choice Theory is also in vain. John Eekelaar promoted the idea of
‘dynamic self-determinism’ as a means of minimizing the problems this last stage
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poses. 34 Using dynamic self-determinism, a child is exposed to a wide range of
influences, and then forms its own ‘goals’, which are used to determine their parenting
arrangements. 35 However, even Eekelaar admits that this concept is not able to exist
without some ‘imposition of a moral code’.36 At times the values of parents and society
must influence a child’s parenting arrangements, as children’s own ‘goals’ may not be in
line with society’s reasonable expectations.37 Thus, Eekelaar does not provide a complete
‘answer’ to this final stage, as definitions of ‘reasonable expectations’ and ‘morality’ are
still required. Another more significant problem for the use of dynamic self-determinism
is that it has philosophical foundations that do not unite Australian society. The liberal
theory that children are the right persons to decide their own ‘goals’ is unlikely to appeal
to collectivist cultures, which are characterized by ‘giving priority to the goals of one’s
groups’.38 Indeed, any philosophical framework for deciding what is best for a child will
have its own values, making it impossible to avoid the inherent subjective value
judgments required when addressing the final stage of Rational Choice Theory.

III

FAMILY CONSULTANTS’ ABILITY TO IMPROVE COURTS’ KNOWLEDGE

This Part determines what abilities family consultants have that enable them to provide
the knowledge required by courts to determine a child’s best interests. Family consultants
claim expertise in the social and behavioural sciences, which rely heavily upon empirical
research. 39 Psychology is currently defined as the ‘scientific study of behaviour and
mental processes’. 40 ‘Social science’ refers to ‘those disciplines, or parts thereof, that
purport to describe or explain social life’.41 Drawing on the framework set out in Part 1,
the following types of evidence are examined, as means by which family consultants may
attempt to assist the court: discovering options for the court, fact-finding, informing the
court of relevant research, performing evaluations, making predictions and deciding how
much value to attach to an order. As will be discussed in this Part, family consultants can
validly contribute to each of these areas, with the exception of deciding how much value
to attach to an order.
A

Discovering Options for the Court

By eliciting information from people, family consultants have the ability to assist the
court to determine what options are available to them. Timothy Tippins and Jeffrey
Wittman argue that, by creating a clinical environment, mental health professionals, such
as psychologists, may be the best people to ‘maximise self-disclosure about issues that
may be disputed’.42 By eliciting information from people, the facts, including people’s
34
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actual intentions, may become clearer, enabling the court to better assess its options.43
Indeed, Dessau J explains that family consultants’ reports (family reports) often mention
the various alternative arrangements that are available to the court.44
1 Fact-Finding
Communications by a family consultant about out-of-court experiences may be valuable,
as a form of ‘fact-finding’, which assists the court to gather the knowledge required to
make predictions. Again, the ability of experts to elicit information from parties has led
some authors to emphasise this fact-finding role as one of the most useful functions of
experts.45 This ability is particularly useful when dealing with children, as courts have
noted that children are often uncomfortable giving evidence in a courtroom environment,
particularly if that evidence negatively portrays a parent.46 Indeed, many family reports
devote a large amount of space to simply communicating directly what relevant people
said and did in their presence, such as people’s expressed attitudes in interviews,47 how
happy children report they currently are,48 any allegations people have made against other
people, 49 parents’ reported feelings towards other parents, 50 and the child’s stated
wishes51 amongst other things. Such information may be helpful to the court when they
try to predict outcomes for a child.
This fact-finding ability of experts does not mean that experts are more able than the
court to decide the truth of disputed facts. Studies suggest that it is doubtful whether any
profession, let alone psychologists or social scientists, are experts in lie-detecting.52 They
are certainly not usually trained in this role. Nor are they trained to determine the truth of
events on available facts. Information they provide may, however, inform the court in
deciding the truth of disputed facts. For example, in one case a family consultant elicited
information from a child, but described how the child spoke in a ‘rote’ and ‘rehearsed’
manner, which assisted the court in considering the truth of the child’s statements. 53
Hence, whilst family consultants may inform the court’s judgment on the truth of
disputed facts, there is no reason to believe their abilities enable them to provide a better
opinion of the truth of disputed facts than the court can make itself.
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2 Informing the Court of Research Findings
Family consultants may assist the court to predict outcomes for a child by informing the
court of research findings. There is a growing amount of research on the efficacy of
different types of post-divorce parenting arrangements. 54 For example, a considerable
amount of research suggests that ‘children of parents who exhibit an extreme degree of
hostility post-divorce and during the divorce process do not usually benefit from
continued contact between their parents post-divorce.’55 Of course, the family consultant
would need to explain what is meant by ‘benefit’, which in this case involves measures
concerning the child’s ‘emotional distress, shown in anxiety, sadness, clinginess,
psychosomatic and anti-social symptoms’.56 Such research findings may persuade a court
that an order for shared parenting is likely to result in a child suffering some of these
effects in a case where there is considerable animosity between parents.
3 Evaluations
Expert evaluations of people, relationships and environments are another way family
consultants may provide useful knowledge to the court, because they help provide
information upon which to base predictions. Melton et al emphasised this role for experts
in determining a child’s best interests.57 Evaluations may assess:
... psychopathology, basic and discrete parenting skills and skills-deficits,
intellectual/cognitive functioning, developmental status, developmental variables … child
temperament variables, substance abuse tendencies, attachment constructs (e.g. “primary
psychological parent”), interpersonal style, criminality, domestic violence tendencies …
available social support, impulse control and family level constructs.58

Such evaluations of people, relationships and environments would ideally be made
against pre-determined and objective criteria. A vast amount of research is performed
annually on such constructs, and psychologists and social scientists are trained to evaluate
people accordingly.59 These are likely to influence courts’ predictions. The court may, for
instance, predict that a child is more likely to be exposed to violence, if they live with a
person with domestic violence tendencies, or that a child is likely to excel academically,
if the parent is intelligent and has a ‘child-focused’ parenting style. Therefore, these
evaluations may assist courts when they make predictions about a child.
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4 Actually Making Predictions
There is good reason to doubt the ability of family consultants to add to the court’s
knowledge by predicting outcomes themselves. Krauss and Sales argue that ‘[i]t is wellnoted that psychologists as a group are particularly inaccurate in making future
behavioural predictions and may even be more inaccurate than lay persons are’.60 This is
supported, for example, by the fact that ‘clinical predictions of an individual’s future
dangerousness have been demonstrated to be inaccurate 67% of the time’.61 Additionally,
the significant variation between different psychological and social scientific theories and
opinions on the effects of different variables on child-related outcomes evidences a lack
of certainty in this field.62 Courts should therefore be cautious in assuming that family
consultants’ predictions add to the court’s knowledge, as it is doubtful that they are any
better than those of courts themselves.
Nonetheless, if family consultants sufficiently justify their predictions, by drawing upon
their expertise, these may provide useful knowledge to the court. For example, studies on
John Bowlby’s ‘attachment styles’ of parents with their children have repeatedly shown
that these attachment styles are strong predictors of children’s later attachment styles with
friends and future partners.63 Therefore a family consultant may within their expertise
suggest it is likely that a child will develop a certain attachment style as he or she grows
up if the child is placed with a parent with this attachment style. Such an empirically and
rationally justified prediction may properly influence a court’s opinion on what outcomes
are likely to occur under certain arrangements.
5 Placing Value on Outcomes
By fleshing out the ramifications of certain outcomes, the evidence of family consultants
may ‘inform’ the court of what value to attach to them. For example, studies that suggest
a better education for most children leads to lower incarceration rates, lower truancy
rates, and higher self-efficacy64 may convince courts to attach more weight to a child’s
education when determining what is in their best interests. Such research does not make a
value judgment for a court, but may influence how much value they attach to an outcome.
A family consultant does not, however, add anything more than another subjective
opinion, based on their own values, when they attempt to address Rational Choice
60
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Theory’s fourth stage, which relates to placing value on outcomes. Neither the scientific
knowledge of behaviour and mental processes (psychology)65 nor an ability to describe or
explain social life (social science)66 qualifies someone to ‘answer’ the fourth stage in
Rational Choice Theory. Tippins and Wittman recognise this when they argue that the
best interests standard is a ‘legal and a socio-moral construct’.67 Indeed, no empirical
knowledge can determine an objectively ‘right’ answer to this stage, since it concerns
subjective opinions of individuals. In the case of Painter v Bannister, the Iowa Supreme
Court had to decide between placing a child in a household it predicted would provide ‘a
stable, dependable, conventional, middle-class, middle western background and
opportunity for college education’,68 or a household with a ‘bohemian’ father, who was
‘very much influenced by Zen Buddhism’, and which the court predicted would allow
‘freedom of conduct and thought with an opportunity to develop his individual talents’.69
The court recognised the differences in these households derived from different
‘philosophies of life’.70 Family consultants possess no special training or expertise that
would enable them to value one ‘philosophy of life’ over another. If a family consultant
were to provide an opinion on what value should be attached to particular outcomes, they
would simply be providing their own subjective opinion on what is best for a child.

IV

CEASING TO MAKE RECOMMENDATIONS AND IMPROVING OTHER EVIDENCE
A

Ceasing to Make Recommendations

It is argued that family consultants should cease to provide recommendations regarding
what orders should be made or what arrangement will be ‘best’ for a child. This article
assumes that the legislation requires parenting orders to be based solely upon a child’s
best interest. But if, in fact, the legislation requires some ‘weighing’ of interests, then this
gives further reason to stop these recommendations because family consultants have no
particular expertise in such ‘weighing’ of interests. Recommendations go beyond the
expertise of family consultants, implicitly misrepresent their knowledge base, are likely to
clash with legislative directions and risk institutionalising family consultants’ value biases
within the court system. The purported advantages of providing such recommendations,
in spite of family consultants’ lack of expertise,71 are not significant within the Australian
context.
1 The Significance of the Best Interests of the Child
Whilst there is controversy about whether the best interests of the child are the only
consideration when determining a parenting order, it is unnecessary to answer this
question for the purposes of this article. Numerous commentators have noted the
tendency of Australian courts to treat the best interests of the child as the only
65
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consideration, and one that ‘overrides all other relevant considerations or interests.’ 72
References to others’ interests, on this interpretation, are only relevant to the extent that
they impact upon the child’s interests. There have been suggestions, however, that the
High Court’s decision in MRR v GR involved a departure from this ‘strong’ conception of
the best interests principle, at least in some circumstances.73 If the legislation does, in
fact, demand that the interests of a child must be ‘weighed’ against others’ interests,
through some legal test, then family consultants would surely be incompetent to provide
‘recommendations’ to the court on what orders they should make, as their expertise is not
in weighing these different interests through legal criteria. However, courts still, at least
in the vast majority of cases, state that their decision has been determined by what is in a
child’s best interests. Considering this practice, and that there are sufficient reasons to
stop recommendations by family consultants even if courts do base their decisions solely
upon a child’s best interests, this paper continues on the assumption that the best interests
of the child determines parenting orders.
2 Family Consultants Exceed the Boundaries of their Knowledge Base
Providing recommendations necessarily involves addressing the fourth stage of Rational
Choice Theory. In this respect, however, family consultants ‘exceed the boundaries of
their knowledge base’ when they provide these recommendations to courts. 74 The
inability to develop an objective ‘answer’, or to circumvent this stage, means that a
subjective judgment is always being made when one decides what is ‘best’ for a child. As
argued in Part 2, the fact that family consultants have no special knowledge in developing
an answer to this stage of Rational Choice Theory means that their recommendations for
what is ‘best’ for a child should be of no more use than any other subjective opinion.
(a) Misrepresenting their Knowledge Base
Highlighting the inappropriateness of these recommendations is the fact that family
consultants ‘implicitly misrepresent the limits of [their] knowledge base’,75 when they
give such recommendations. Indeed, Carolyn Wah expressed concern that such ‘valueladen testimony’ is given credence only because it is made by an ‘expert’.76 The implicit
misrepresentation derives from the fact that these experts are providing such subjectivelybased recommendations within their professional capacity. The fact that judges often note
family consultants’ recommendations in their reasons is testament to the fact that they are
treated as being more worthy than any other subjective opinion of what is best for a
child.77
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(b) Conflicts with the Legislative Guidance
Further adding to the inappropriateness of recommendations being made by family
consultants is the fact that the values underlying their recommendations may conflict with
legislative directions. The Family Law Act provides significant guidance on what is
‘valuable’ to a child. Section 60CC is entitled ‘[h]ow a court determines what is in a
child’s best interests’, and lists two ‘primary’ and thirteen ‘additional’ considerations,
which the court must consider. There is also a ‘presumption’ in favour of ‘shared parental
responsibility’,78 which has been interpreted as displaying a ‘legislative intent’ in favour
of ‘substantial involvement of both parents in their children’s lives’. 79 Adding to the
confusion is the constitutional restriction on taking into account matters relating to
religion, unless the religious practices involve a high degree of ‘harm’ to children.80 As
Patrick Parkinson argues, the legislation involves deliberate attempts to influence the
orders that courts make, and ‘the judicial role requires deference to community values as
expressed in the enactments of parliament even when these differ from the judge’s own
values and sympathies.’ 81 Family consultants, not having legal expertise, may
unknowingly place their values ahead of the aims of the legislation and make
recommendations that may conflict with the orders that the legislative provisions support.
The potential for recommendations to conflict with the legislation is particularly acute in
Australia, due to the complexity of the legislation. The Chief Justice of the Family Court,
Diana Bryant CJ, stated that the parenting provisions of the Family Law Act ‘have been
described as labyrinthine.’ 82 Both Richard Chisholm, a former judge, and Zoe Rathus
have also criticised the complexity of the Act. 83 A particularly complex ‘primary
consideration’ emphasises the ‘benefit’ to a child of having a meaningful relationship
with both parents. 84 Courts have, overwhelmingly, interpreted this in an ‘evaluative’
manner, whereby the court has to establish whether there is some ‘benefit’ that would be
achieved by both parents having meaningful relationships with the child. 85 Once it is
established that there is some benefit to the child in having a meaningful relationship with
both parents, this benefit is given more weight than other considerations because it is a
primary consideration.86 It is unlikely that an expert, without legal training, would go
through this same process when deciding what is best for a child. Nor would they be
likely to go through the process of ‘presuming’ that equal shared parental responsibility is
78
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in a child’s best interests,87 considering all the s 60CC considerations, or considering the
constitutional limitation on the consideration of certain religious matters.88 However, if
they do not undertake such a process, their recommendations on what is ‘best’ for a child
are likely to differ from those intended by the legislation. Hence, the complexity of the
legislation makes it particularly likely that its directions will conflict with
recommendations by family consultants.
The level of opposition to certain legislative provisions, especially within expert
communities, further increases the likelihood that these recommendations will conflict
with the legislation. In particular, the emphasis on shared parental responsibility89 and on
the benefit of having a meaningful relationship with both parents, 90 has provoked
considerable acrimony.91 Both Zoe Rathus and Betty Batagol have strongly criticised the
legislative presumption in favour of shared parental responsibility as ‘opposing’
research.92 Additionally, the emphasis on the ‘benefits’ flowing from having a meaningful
relationship with both parents opposes the recommendations of high profile
psychologists. For instance, Joseph Goldstein, Anna Freud and Albert Solnit argued that,
usually, a court should simply choose the parent who is the ‘psychological parent’ and
give sole custody to them. 93 By emphasising the role of both parents in a child’s
upbringing, the legislation opposes this approach. Recommendations from experts who
espouse these views are, therefore, likely to conflict with the orders that the values
implicit in the legislation support. Therefore, the level of opposition to the legislation
increases the likelihood that recommendations by family consultants will conflict with the
legislation.
(c) Institutionalising Expert Biases
A final and related disadvantage of recommendations is that they risk institutionalising
the biases of expert communities within the court system. One likely bias is that in favour
of ‘normality’.94 Concern that psychologists impose their own ideas of ‘normality’ upon
society has been voiced by numerous commentators.95 The emphasis on normality has, in
the past, led to the labelling of homosexuality as a ‘sociopathic personality disturbance’.96
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Some claim it has also led to the gradual expansion of classified disorders.97 Indeed, a
bias in favour of ‘normality’ has been witnessed in cases in the United States on issues of
religion. In the case of Mendez v Mendez, in the United States, a psychologist gave the
following evidence, ‘[L]iving in a society, she needs to adapt to the mainstream of culture
… I believe that being raised as a Jehovah’s Witness would not be in the best interests of
the child, given the fact that the principles, the way I understand them, do not fit in the
western way of life in this society.’98 As Wah argues, the values of this expert are clear: it
is desirable to be part of the mainstream and undesirable to deviate from the norm.99
Whilst such blatantly biased statements may be rare, the emphasis on normality within
expert communities makes it likely that such thought processes may underline their
recommendations. There are also conflicting concerns about bias within expert
communities with respect to ‘gender’. Some theorists suggest that experts are likely to
accept the ‘nurture assumption’, by which children are best placed with women, and
others suggest that experts are more likely to promote ‘shared parenting’. 100 The
provision of recommendations engenders the risk that these biases may become
institutionalised within the court system.
Whilst biases also exist within the judicial community, such biases are less concerning
because they should be informed by the legislation and they do not appear in the guise of
expert opinion. The examples given above regarding religion, and biases in favour of
shared parenting, are matters about which the legislation provides guidance.101 Therefore,
the ‘bias’ that judges have towards a particular result should be influenced by this
legislation. Even so, the legislation clearly does not provide answers for all the value
judgments necessary when making a determination for what is best for a child. In such
situations judges should clearly state in their reasons what has motivated their decision. In
doing so, judges do not misleadingly present their reasons in the guise of ‘expert opinion’.
In this way, judicial biases are less concerning than family consultants’ biases, as judge’s
values should be informed, at least partly, by the legislation and they are not
misrepresented as expert opinions.
(d) Purported Advantages of Family Consultant Recommendations
One purported advantage of the recommendations of experts, that they promote
negotiated outcomes, is not likely to be significant within the Australian context. Nicholas
Bala, whilst accepting that experts’ recommendations do exceed the boundaries of their
expertise, argues that these recommendations, when performed by independent courtappointed experts (such as family consultants), may ‘help procure a settlement’.102 Bala
argues that parties may accept this evaluation and voluntarily turn them into orders, thus
97
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reducing court costs and delay. 103 However, this is unlikely to be significant in the
Australian context. Firstly, unless certain exceptions apply, parties are already required to
undergo family dispute resolution before proceeding to the court. 104 Secondly, family
consultants themselves have responsibilities to assist parties in resolving disputes105 and
in ‘assisting and advising people involved in proceedings’. 106 Considering these other
ways to promote negotiated outcomes, recommendations by family consultants are
unlikely to significantly increase such outcomes.
Meanwhile, the argument that an absence of recommendations will result in judges
having less material upon which to base their decisions 107 is overstated and not
necessarily undesirable. Another reason Bala argues in favour of court-appointed experts
providing recommendations is that if too high a bar is set for expert evidence it will
simply leave the court with less evidence, leaving a greater role for the values and
opinions of judges. 108 However, this article will argue that there is still a significant
amount of evidence that may satisfactorily be provided by family consultants. Moreover,
the fact that less evidence is available is not necessarily a bad thing. Rather, it needs to be
decided whether it is desirable that the evidence is provided at all. Considering that such
recommendations are beyond family consultants’ expertise and implicitly misrepresent
the boundaries of their knowledge base, are likely to conflict with the legislation’s values,
and institutionalise experts’ biases within the court system, this paper has argued that they
should not be provided.
B

Other Forms of Evidence

It is argued here that these same disadvantages do not apply to evidence provided by
family consultants on facts discovered from out-of-court experiences, explanations of
research findings, results of evaluations and predicted outcomes by family consultants.
These forms of evidence should continue to be provided by family consultants. It should
be noted that guidelines are provided to improve these kinds of evidence, including
through the provision of detailed judicial directions to family consultants, the provision of
clear and conceptual explanations of evidence, the provision of statements by family
consultants on the relative confidence they hold in their opinions and through the
standardisation of procedures.
1 This Evidence does not Suffer from the Same Weaknesses as Recommendations
Unlike recommendations, evidence of out-of-court experiences, explanations of research
findings, evaluations and predictions do not necessarily go beyond family consultants’
expertise. As argued in Part 2, these forms of evidence are areas in which family
103
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consultants’ expertise may assist courts. Unlike recommendations, these forms of
evidence do not address the last stage of Rational Choice Theory, which would
necessarily place this kind of evidence beyond their expertise.
Nor does this evidence suffer from the same likelihood of conflict with legislative
directions as recommendations do. These forms of evidence, when brought together, are
designed to enable predictions to be made. A court has a duty to make the best predictions
it can so that it may properly make a determination as to what is in the best interests of a
child. The legislation does not make predictions for the court that are unable to be
rebutted by the type of evidence family consultants may supply.109 Rather, the legislation
is primarily involved in deciding how much value should be attached to outcomes and
ensuring the court ‘considers’ certain matters. For example, there is an emphasis on the
‘benefit’ of having a meaningful relationship with both parents under the Family Law
Act,110 so that the court must have special regard for any such ‘benefit’. However, the
legislation does not prevent the court making a prediction that a child may experience
numerous ‘positive’ outcomes from having close contact with only one parent. Indeed, it
does not prevent, or conclusively make, any prediction about what will happen to a child
in certain circumstances. This means a prediction, without a statement about the value of
the outcome, should not ‘contradict’ the legislation. Evidence that assists the court in
making predictions does not therefore suffer from the same likely conflict with the
legislation as recommendations do.
Providing these types of evidence is also not subject to the same risk of institutionalising
biases within the court system as is the case with recommendations. The other types of
evidence discussed regard objective facts and do not involve making value judgments.
For example, predicting that a parent will be violent to a child does not, by itself, make a
value judgment as to the importance of this. Since such predictions do not themselves
place value on outcomes, they do not engender the same risk of bias stemming from value
judgments. This is not to say that other types of bias may not emerge in other evidence
given by family consultants. Rather, it is argued that bias may emerge in such evidence
and appropriate steps should be taken to address this.
2 Improving the Other Forms of Evidence
Detailed judicial directions may be used to effectively combat anthropic bias arising in
these other forms of evidence. Anthropic bias occurs when ‘evidence is biased by
observation effects’.111 Such bias may occur through certain facts being presented without
revealing other facts, only performing evaluations on certain people, only presenting
certain research findings or only making certain predictions known to the court. An
example of anthropic bias is where a family consultant inquires into whether Parent A,
but not Parent B, was ever violent towards a child. Courts are still likely to consider it
desirable to direct family consultants to report on ‘any other matter which the family
consultant considers relevant’, so as to allow family consultants to note anything the
109
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judge may have overlooked.112 Nonetheless, by providing detailed directions to family
consultants on what matters family consultants should inquire into, on what areas of
research are likely to be useful, what evaluations should be performed, and what
predictions may be useful, judges may reduce any anthropic bias by ensuring that certain
matters are not ignored.
Clear and conceptual explanations of this evidence are also required, particularly
regarding research findings, evaluations and the bases of predictions, in order to reduce
judicial confusion surrounding these areas and to allow the judiciary to properly attach
weight to evidence. There is a long history of misunderstanding of psychological and
other scientific concepts by the judiciary, at times reported by judges themselves.113 Such
misunderstandings are likely to occur without coherent and conceptual explanations of
evidence. For instance, the difference between ‘authoritative’ and ‘authoritarian’ parents
is highly significant in psychology, but will mean little to judges without a proper
explanation of these concepts.114 Transparent and conceptual descriptions of the meaning
of research findings, of what evaluations actually measure and of the bases for predictions
should be provided to reduce any such confusion. Such transparency also has the
advantage of allowing evidence to be critically analysed so that judges may determine the
appropriate weight to attach to them.
To further reduce judicial confusion regarding evaluations, there should be some
standardisation of procedures used. This would not require that the same evaluations are
used in every case, but that evaluations come from a normal set of credible procedures. In
the case of Peters & March, the court was placed in the awkward position of deciding
what weight to attach to a rather novel evaluation, a ‘family sculpture exercise’, where the
child drew a picture of their heart and how close family members were to it. 115
Considering judges’ lack of knowledge of psychological and experimental constructs,116
it is undesirable that they should assess what weight to attach to this novel experiment.
Standardised procedures would enable judges to become more familiar with the set of
evaluations and their significance, making it easier for them to know what significance to
attach to such evaluations.
Lastly, family consultants should always provide evidence of the relative confidence they
have in their evaluations and predictions. In the case of Parker & Brown the family
consultant admitted that some predictions she made were relatively weak, partly because
the tests she administered had certain weaknesses in them.117 By expressing her lack of
confidence in such predictions, the consultant better enabled the court to attach weight to
them.
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CONCLUSIONS

The structure of Rational Choice Theory may be used to assess what forms of knowledge
are required to make a decision in a child’s best interests, and to assess the abilities of
family consultants to provide this knowledge. The first three stages of Rational Choice
Theory, discovering the court’s options, determining possible outcomes and determining
the probability they will occur raise many difficult questions, which family consultants
may, nonetheless, assist in answering. Meanwhile, the fourth stage involves a subjective
value judgment as to what is best, and is not something family consultants have any
special ability in answering.
Guidelines for courts and family consultants may help improve and refine family
consultants’ evidence. The guidelines in this article seek to ensure that the evidence is as
neutral, conceptual and evidence-based as possible, that judicial confusion surrounding it
is minimised and that due regard is paid to the role of the legislation. Family consultants
should cease to provide recommendations to the court on what orders should be made.
Such recommendations are beyond their expertise, implicitly misrepresent the limits of
their knowledge, are likely to conflict with legislative directions and threaten to
institutionalise the values of expert communities within the court system. Evidence
should be limited to fact-finding, explaining research results to the court, performing
evaluations and making predictions. Such evidence can be improved by various means,
including through the provision of detailed judicial directions, provision of clear and
conceptual explanations, standardisation of procedures and expressions of relative
confidence in opinions. These guidelines should ensure that experts contribute to the
functioning of the court, in a manner befitting their expertise, while showing proper
regard to the role of the court in giving effect to the legislation.

