CASE NOTE
KIOBEL V ROYAL DUTCH SHELL:
A CHALLENGE FOR TRANSITIONAL JUSTICE
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This case note reviews the 2013 US Supreme Court decision in Kiobel v Royal
Dutch Petroleum Co (‘Kiobel’) with reference to its potential implications for
transitional justice. It argues that the Alien Tort Statute was an innovative
transitional justice mechanism that has, due to the Kiobel decision, been sharply
curtailed. Moreover, what the Court offered by way of reasoning for its dismissal of
the Kiobel case, and what it did not say regarding liability for corporations raise
concerning issues for the prospects of non-American human rights victims seeking
redress and justice in US courts.
I

INTRODUCTION: THE ALIEN TORT STATUTE AS TRANSITIONAL JUSTICE PATHWAY

The US Supreme Court’s 2013 decision in Kiobel v Royal Dutch Petroleum Co1 has narrowed
the scope of the Alien Tort Statute (‘ATS’)2 as a cause of action for foreign claimants, and
restricted its use as an innovative pathway to advance transitional justice claims. Beyond the
direct impact of curtailing the ATS’ utility in such claims, the decision has significant
implications for victims of gross human rights abuses and war crimes seeking to pursue justice
through US courts.
The ATS is a 1789 US law (enacted by the first Congress) that grants US federal courts the
jurisdiction to hear tort claims submitted by non-Americans for ‘violations of the law of
nations’.3 It lay largely dormant for two centuries, until the 1980s, when human rights advocates
successfully invoked the ATS on behalf of foreign victims for abuses committed abroad by
foreign governments.4 Following the 1995 landmark Kadic decision which stated that violations
of the law of nations did not require state action to be actionable, a second wave of ATS
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litigation commenced, this time against multinational corporations.5 These judgments seemingly
permitted US courts to exercise universal jurisdiction in hearing civil claims alleging grave
breaches of international law in which the defendants and plaintiffs were not American, and the
conduct did not occur on American soil. As a result, the ATS became one of the most powerful
and successful legal pathways for victims of gross human rights abuses and other war crimes
around the world to pursue justice. ATS cases included claims relating to abuses in conflict
zones and repressive states, such as Colombia, Sudan, Liberia, Cote d’Ivoire, Indonesia and
Myanmar. 6 In this way, the ATS had become a viable and effective transitional justice
instrument.7
Three aspects, in particular, of these ATS cases are noteworthy from a transitional justice
perspective: firstly, they are civil suits (as opposed to criminal prosecutions); secondly, they are
levelled not merely against government officials but against multinational corporations; and
thirdly, they are brought in US courts, not in local courts in or near the conflict-zone. These
characteristics distinguish the ATS as a novel transitional justice mechanism, and combined,
challenge the ‘traditional’ or paradigmatic models of transitional justice processes, in terms of
location, type of mechanism and targets of such processes. That is, transitional justice is
frequently conceptualised as involving processes proximate to the conflict zone and to the
victims, criminal prosecution or truth commissions, invariably targeted at political and military
leaderships as well as individual combatants.8 Yet civil lawsuits, such as those launched under
the ATS, offer abuse victims their ‘day in court’, a judicial adjudication of the conduct in
dispute, and potential reparations to victims for harm caused — key objectives of transitional
justice.9
Perhaps the most prominent ATS case with transitional justice overtones was Sarei v Rio Tinto.10
This case revolved around the actions of Rio Tinto — one of the largest publicly listed
companies in Australia, and one of the largest mining companies in the world — on the small
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Papua New Guinean island of Bougainville, where it operated the world’s largest open-pit
copper mine.11 Originally lodged in 2000 on behalf of thousands of Bougainvilleans, the lawsuit
sought compensation from the company and its local subsidiary for their complicity in genocide,
war crimes and other gross human rights abuses allegedly meted out by the Papua New Guinean
police and military during Bougainville’s war for independence during the 1990s.12
The 2001 Bougainville Peace Agreement, which brought an end to the conflict, guaranteed
autonomy and eventual referendum on independence for the island. 13 The Agreement also
included provisions granting a sweeping amnesty from criminal prosecution to all parties
involved in the conflict.14 Therefore, the ATS civil suit that had been filed a year earlier was one
of the few legal avenues for islanders to seek legal accountability and redress.
An appeal (by Rio Tinto) to the US Supreme Court was about to be filed in this case challenging
the ATS’ applicability to events that occurred during a conflict on the other side of the globe,
when the appellants in Kiobel — another long-running ATS lawsuit similarly arising from a
situation of conflict and repression — had their writ of certiorari accepted.15 So it was that
Kiobel became the vehicle for the Supreme Court to consider the limits of the ATS.
II

KIOBEL — THE FACTS AND THE DECISION

The original claim in Kiobel v Royal Dutch Petroleum was filed in 2002 by the families of Dr
Barinem Kiobel and 11 other Nigerian activists who were campaigning against the
environmental degradation of the Niger Delta allegedly caused by the ongoing operations of
global oil giants Royal Dutch Petroleum and Shell Oil, and their local Nigerian subsidiary. The
claimants were seeking compensation under the ATS, alleging that the companies had, amongst
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other things, aided and abetted the unlawful detention, torture and extra-judicial killings of these
activists (in 1995) by the Nigerian military.16
In 2010, the US Second Circuit Court of Appeals dismissed the suit, deciding that the ATS did
not apply to corporations.17 The claimants petitioned the Supreme Court, requesting the Court
review the question of the ATS’ applicability to corporations as well as natural persons.18
Certiorari was granted, and oral hearings were held in February 2012. However, in an unusual
move, a week later the Supreme Court requested additional arguments be presented (and ordered
new briefs submitted) on a separate and distinct legal issue: the extent of the extra-territorial
scope of the ATS.19 Re-argument in the case was held in October 2012, and it was on this
question of law that the Court ultimately made its decision, handed down in April 2013.20 The
nine justices of the US Supreme Court were unanimous in dismissing the case. However, that
unanimity belies the divergence in legal reasoning conveyed in four separate decisions.
In the opinion of the Court, Roberts CJ (joined by the other three ‘conservative’ justices Alito,
Scalia and Thomas JJ) and Kennedy J wrote approvingly of a 2010 Supreme Court decision that
stated that ‘when a statute gives no clear indication of an extraterritorial application, it has
none’.21 Roberts CJ declared that nothing in the text of the ATS or its drafting history, or court
precedents rebuts the ‘presumption against extraterritoriality’.22
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Two of the justices (Scalia and Thomas JJ) of the majority also penned a concurring judgment
that suggested the majority’s formulation was too lax, and that any ATS cause of action ‘will
fall’ unless the relevant action giving rise to the claim is ‘domestic conduct,’ that is ‘within the
US’.23
The concurring opinion signed by the four ‘liberal’ justices (Breyer, Ginsburg, Kagan and
Sotomayor JJ) rejected the majority’s far-reaching denial of the ATS’ extraterritorial
jurisdictional scope. Instead, these justices narrowly constructed their judgment to address the
facts of the case at hand, determining that ‘the parties and relevant conduct lack sufficient ties to
the United States for the ATS to provide jurisdiction’.24 Nevertheless, this minority opinion
makes clear that similar scenarios and claims brought before US courts could ‘invoke a national
interest,’ in particular the US’s ‘distinct interest in preventing the US from becoming safe
harbour … for a torturer or other common enemy of mankind’ that would satisfy the ATS’
jurisdictional test.25
In a further twist, Kennedy J, who provided the crucial fifth vote in support of the Roberts CJ
opinion, also issued a separate one page opinion that reflected his discomfort with expansive
interpretations of the majority’s decision. Kennedy J stated that ‘a number of significant
questions regarding the reach and interpretation of the [ATS]’ remain unanswered, including its
‘extraterritorial application [which] may require some further elaboration and explanation’ in
future cases.26
III

TRANSITIONAL JUSTICE IMPLICATIONS

In the year since it was handed down, lower courts and legal scholars have continued to parse the
Kiobel decision and apply the ruling in different ways. 27 Even at this juncture, despite
disagreement as to the import and interpretation of the judgment, it seems that Kiobel’s
implications for transitional justice will be wide-ranging.
Firstly, the practical and direct consequence of Kiobel, in terms of transitional justice, is that it
will likely sharply curtail the use of the ATS as a basis for victims of human rights abuses
committed in conflict zones abroad to successfully seek recompense from alleged perpetrators in
US courts. By rejecting the extraterritoriality of the ATS in most circumstances, a promising
transitional justice pathway has been largely foreclosed.
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Indeed, since Kiobel, several long-running ATS cases have also been dismissed. Most
prominently, the Supreme Court vacated and remanded the Sarei v Rio Tinto case to a lower
court for reconsideration in light of the Kiobel decision.28 In a succinct two paragraph decision,
the Ninth Circuit’s Court of Appeals agreed to ‘dismissal with prejudice’ of all claims against
Rio Tinto, thereby ending Bouganvilleans’ 13 year attempt to see justice done.29 Arguably, the
quick dispatch of Sarei is indicative of what is to come for similar ATS lawsuits alleging human
rights abuses committed in foreign lands by foreign companies against foreign victims.
Whilst the fate of so-called ‘foreign-cubed’ cases is now bleak, nevertheless, the Kiobel opinions
hold out the possibility that the ATS could still be an effective instrument to pursue American
companies for gross human rights abuses and war crimes committed abroad.30 Kiobel’s majority
and minority opinions and, critically, Kennedy J’s concurrence, leave open the possibility that
ATS cases that sufficiently ‘touch and concern the territory of the United States … with
sufficient force [may] displace the presumption against extraterritorial application’. 31 The
justices did not elaborate on what fact pattern may satisfy this standard, but extrapolating from
the Kiobel scenario it is likely that it will be a limited category of cases that satisfy the test.32
Indeed, in an ATS suit seeking damages from several multinational companies for complicity in
South Africa’s Apartheid regime, the claims against two foreign companies were dismissed as
they did not satisfy the ‘touch and concern’ test. 33 However, the claims against two US
companies (IBM and Ford) were allowed to stand.34
Furthermore, Breyer J’s observation that there is a clear US national interest in not providing
safe harbour to war criminals, seemingly leaves open the possibility for lower courts to find that
‘foreign cubed’ ATS claims alleging the most heinous of atrocities may well satisfy the ‘touch
and concern’ test posited by the Kiobel majority to rebut the presumption of extraterritoriality.35
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As foreseen by the justices themselves, further litigation is required to clarify what foreign
conduct (and by whom) may trigger application of the ATS.36
Secondly, whilst Kiobel has perhaps curtailed the extent to which the ATS may entertain
transitional justice claims, it will not end victims’ pursuit of justice for abuses committed in
conflict zones abroad. To the contrary, the spate of ATS lawsuits has provided sufficient case
law (and high-profile multi-million dollar settlements) to encourage victims of atrocities to
explore alternative routes and mechanisms to pursue justice. The Kiobel decision will likely shift
and diversify transitional justice litigation to different jurisdictions and different bases of claims.
As Childress argues, rather than stymieing human rights litigation, Kiobel may presage ‘a brave
new world of transnational human rights litigation’.37
US state courts offer the possibility to pursue claims using the common law of torts (in contrast
to the statutory tort of the ATS). The lawyers acting for the Bougainvillean claimants in Sarei,
for example, have indicated they will seek to do so.38 Moreover, claimants may also look beyond
the US to other countries with permissive legal systems. For example, several countries
(including Australia) have adopted legislation that provides for universal jurisdiction over
international crimes, and may be amenable to entertain victims’ compensation claims against the
perpetrators of such crimes.39
Thirdly, the underlying rationale of the Kiobel judgment to refuse to recognise the
extraterritoriality of the ATS is interesting to contemplate and should give transitional justice
advocates some pause. All the opinions impliedly accepted the position that the US, and US
courts, should not be the ‘custos morum [moral custodians] of the whole world’.40 Evidently, the
US Supreme Court was reluctant to sit in judgment on the conduct of other countries’ wars, or
prosecute those that perpetrate atrocities and human rights in far-off countries with no obvious
connection to the US. Indeed, Roberts CJ explicitly worries that that may be akin to
‘unwarranted judicial interference’ in foreign policy — an area of policy best left to the other
branches of government.41 Roberts CJ is concerned about negative repercussion if the courts
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were to weigh in on such issues and, as a result, he pulls the US court system back from
exercising universal jurisdiction, even for trying heinous international crimes.42
This reticence defers to and reflects the arguments put forward by the US Government’s amicus
brief, which urged the Court to deny the extraterritoriality of the ATS, and dismiss the suit.43
Curiously, this was an about-face for the Obama Administration; for the first set of submissions,
the US Government’s amicus brief argued in favour of the Nigerian claimants, suggesting the
ATS was applicable to corporations. 44 However, when the Court requested additional
submissions on the question of the extraterritoriality question, the US Government’s second
amicus brief urged the Court to constrain the jurisdictional scope of the ATS, as it would
complicate the conduct of US foreign policy and potentially jeopardise national interests.45
(Interestingly, the US State Department’s legal advisor and Yale University Law Professor
Harold Koh refused to approve or sign this second amicus brief.)46
The distinct possibility exists that similar ‘foreign policy considerations’ arguments may be
invoked by US state courts and other countries’ courts to eschew consideration of ATS-style
transitional justice claims regarding conduct in foreign countries. In the absence of robust
international mechanisms (the International Criminal Court notwithstanding), and the frequent
lack of viable local avenues for justice in (post-) conflict zones, the judgment in Kiobel raises the
question: where is the appropriate locus for justice to be pursued by and for victims of wartime
atrocities?
Finally, it is worthwhile to reflect on the fact that the Court did not directly answer the question
of corporate liability for international crimes under the ATS — the question for which it
originally granted cert to ponder. Yet even Roberts CJ’s opinion implied, in obiter, that
corporations could be liable under the ATS.47 The Kiobel judgment will contribute to the
ongoing discussion as to from whom victims of wartime atrocities should be seeking justice.
More broadly, is corporate involvement in transitional justice processes to be confined merely to
the defendants in civil (and criminal) cases, or does their involvement go beyond that to assist
the pursuit of justice in societies recovering from conflict in different ways?
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IV CONCLUSION
ATS lawsuits arising out of abuses suffered during situations of conflict or widespread violence
blazed a new path for pursuing transitional justice. In the post-Kiobel period, despite the
likelihood that the ATS retains some viability, much of its potential for transitional justice has
been severely circumscribed. The implications of this for human rights abuse victims (and their
advocates) will be profound, and raises the question of whether a similarly innovative avenue to
justice can discovered elsewhere. Is it possible to unearth alternative legal mechanisms and
jurisdictions that satisfy the goals of transitional justice but eschew the traditional binary choice
between truth commissions and amnesties on the one hand, and criminal prosecutions on the
other? And that pursue accountability for crimes committed by both governments and
corporations? Only time will tell.
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