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BOOK REVIEW
HOW THE INDIANS LOST THEIR LAND: LAW AND POWER ON THE FRONTIER

STUART BANNER, BELKNAP PRESS OF HARVARD UNIVERSITY PRESS,
2005

At the close of the nineteenth century, the Eighteenth Annual Report of the Bureau
of American Ethnology to the Secretary of the Smithsonian Institution, 1896-1897
included what became a famous compilation by Charles Royce. This compilation,
he said, ‘indicates the number and location of each cession by or reservation for the
Indian tribes from the organisation of the Federal Government to and including
1894, together with descriptions of the tracts so ceded or reserved, the date of the
treaty, law or executive order governing the same, the name of the tribe or tribes
affected thereby, and historical data and references bearing thereon. ‘These came to
709 entries. Matters that the compilation did not show were the colonial cessions
and the constant gnawing at Indian lands from first settlement of the New World
through to that time late in the nineteenth century when new means other than the
simple transactional ‘cession’ were also eating at the crumbling tribal land-base. It
is those broad historical processes of loss that Stuart Banner relates in his important
book How the Indians Lost Their Land: Law and Power on the Frontier. It is a
long-arched history that commences with the fledgling Atlantic seaboard colonies,
perched precariously on the edge of the continent and reliant upon Indian support,
through the consolidation of the colonies and their progress westwards into
Revolution, republican nationhood and yet more tribal land.

Banner is one of the most — if not the most — versatile Anglo-American legal
historians. He has turned his hand and powerful mind to a vast range of historical
topics across Australian and New Zealand colonial legal history as well as his
native America. The hallmarks of his style are evident in this book: accessibility,
keen historicisation (that is, the insistence that past actors be seen by their own
lights not ours) and a grasp of the interplay between law as ideology and how it
actually plays out on the ground as it encounters what Harold Macmillan famously
called ‘events, dear boy, events.” Banner’s legal history is lived in; it inhabits
changing value structures and is the outcome of continual and dynamic disputation.
This gives it immediacy and accessibility as well as complexity.
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The title of the book essentially poses a question: today the outcome of the history
of Indian encounter with Anglo-American settler society over four centuries is all
too plain: they have been ring-fenced onto reservations where many live in
conditions of relative poverty and extreme under-privilege. Since reduction to that
condition was not caused by a single seismic event, how did it happen? Banner’s
response is that it was a complex, essentially westward-moving process that
involved a range of actors, operating within their historical contexts and value
structures, most — though far from all — of them well-meaning and concentrated
upon their own particular situation. There are no easy answers to the book’s
question, but rather a series of them, historical processes in which the sheer
negativity of the eventual traumatizing outcome is far from ever-present. This is
most certainly not history driven by the outcome embodied in the book’s title.
Indeed it is Banner’s aim and fine achievement to dislodge that kind of
deterministic history. Instead he shows that the road to the reservation was mostly
paved with good intent. Ultimately that is the disturbing theme of this book.

Banner describes a sequence of phases in the history of tribal land loss. It was only
with the Royal Proclamation (1763) and establishment of the republic that High
Politics really addressed the ‘Indian Question’. Prior to that, Indian policy was
largely left to the individual colonies. All put in place laws to regulate transactions,
regularise relations and deal with such persistent issues as stock trespass and
squatting, but for most of the colonial period ‘Indian land was purchased by a wide
variety of individuals and groups — from ordinary farmers to large-scale real estate
speculators, from towns to colonial governments’ (85). At that time, for all the
variation, land transactions were essentially contracts and capable of analysis on
that basis, albeit inflected with the religiosity of the time (chapter 2). Thereafter,
however, they became ‘treaties’ with the Crown, and later, the federal Government.
This policy of governmental monopsony and centralisation of the management of
Indian relations was embedded in the law described by Banner (chapters 3, 4 and
5): the Royal Proclamation, through the Northwest Ordinance (1787) through the
Indian Intercourse Acts through to the Congressional suspension of treaties in 1871
(247-53). And in the midst of that long century of treaty-making, there is also the
dramatic story of removal. The legal side of it included the fractious politics of
early confederation; for the tribes this was an off-stage drama but one that was to
have devastating consequences for them. In these days when the Marshall cases
have been elevated into the foundation for a canon of common law aboriginal rights
across the Anglo-American jurisdictions of North America and Australasia, it is
salutary to be reminded of their actual outcome. As Banner’s subtitle reminds us,
‘law’ and ‘power’ are not synonymous. Finally, we enter the period of reservations
and allotment as the remaining lands get nibbled away, tribal impoverishment rises,
(‘the winners were mostly white settlers and land speculators’ (287)) and the
integrity of the dwindling acreages compromised by the presence of non-Indian
owners. Banner leaves his history in 1934, with the Indian Reorganization Act
about to be passed by Congress.
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In an epilogue to the book, Banner returns to his theme of the engagement between
law and power. During the mid-twentieth century the tribes acquired more political
power, much of that a result of court judgments restoring some leverage to them in
the conduct of their relations with the federal and state governments and in the
governance of their remaining lands. That engagement represents a new and
modern phase outside his period but he is clear that it is also one driven by the
history that lies behind the land claims and related litigation. This is the link
between the history he has given and the politics of today. Banner gives us a past in
which Anglo-Americans can see themselves as inheritors and inhabitants of a
dynamic Christian and common law tradition beset always by the problematics of
location in time and place. In that regard this book squares with the intellectual
orientation of Banner’s other work. The sources he uses are well-known to imperial
and republican legal and political historians but none have marshaled the legal
dimension inside those sources with the historiographical sensitivity, broad range
and depth of Banner. This is an important book demonstrating powerfully why this
scholar is at the very forefront of Anglo-American legal history.

P G McHugh
University of Cambridge




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


