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BOOK REVIEW

THE INVENTION OF TERRA NULLIUS: HISTORICAL AND LEGAL FICTIONS ON
THE FOUNDATION OF AUSTRALIA

MICHAEL CONNOR, MACLEAY PRESS, 2005

This book is a wasted opportunity. Michael Connor has some valuable things to say
about the doctrine of terra nullius and the way it has been used over the past 250
years. His insights can be hard to find, though, because he scatters them throughout
hundreds of pages of extremely nasty criticism of previous historians of the subject.
To make matters worse, the book emphasises an aspect of the topic on which
Connor scarcely disagrees with prior writers (although he believes he disagrees with
them very much), while it underplays his original contributions. I fear that as a
result those contributions will not be taken seriously by the targets of his attack,
who are the people who would benefit most from them. But maybe they are not the
book's intended audience.

Connor comes out swinging and never lets up. He charges that academic historians
— ‘the History Warlords,” as he repeatedly calls them — ‘have corrupted the
discipline of history with their own politics’ (2). ‘They all share a frozen moral
outlook, an obvious sense of superiority over the past, and a careerist mentality’
(41). Connor has no tolerance for ‘their certainties, their snobbery, their hunger for
power, their fear of criticism, their elitism’ (41). Their writing ‘came into the world
with stale breath. At birth it carried within itself the decay of errors. As it grew it
was fed on error enriched pap, falsehood, and political bias’ (79). They are a bunch
of ‘latte stained, conformist historians’ (160). The invective goes on and on. The
worst of it is reserved for Henry Reynolds, who gets a chapter-length ad hominem
attack for sins like advocating Aboriginal land rights while being ‘a child of the
middle classes’ and enjoying a ‘comfortable life style’ (26), but Connor finds room
to say cruel things about what seems like nearly every professional historian who
has written about Aboriginal-settler relations. I don't think I have ever read such a
mean-spirited book.

What is all this vitriol about? Connor thinks it is about the status of terra nullius
during the founding of colonial Australia. As used today, the phrase commonly
means land owned by no-one and thus free for the taking. It is often used as a
shorthand way of referring to the fact that in the late eighteenth century the British
government did not recognize Aboriginal property rights in any of the land in



260 Legal History (2006) Vol 10

Australia, and that colonisation accordingly vested ownership of the continent's land
in the Crown. But terra nullius did not exist in the late eighteenth century, Connor
says. It was an invention of the late twentieth century, a concept created by mostly
leftist academics and lawyers. ‘Over a short time two Latin words, completely
absent from our history, became our founding myth’ (9).

There is less to this claim than meets the eye. Connor makes it clear that he is not
arguing that the British government did recognize Aboriginal property rights in
land. ‘In our beginning,” he explains at one point, ‘the British government assumed
sovereignty over the territory and crown ownership of the land at the same time’
(47). He acknowledges that ‘the argument that terra nullius is an error does not hide
or disguise Aboriginal dispossession’ (165). Similar passages recur throughout the
book. Just like the historians he detests, Connor tells a story in which the colonial
government assumed ownership of all the land in Australia and allocated it to white
settlers without regard to prior Aboriginal usage.

On the early colonial status of terra nullius, it turns out, Connor's sole disagreement
with prior historians is over whether the words ‘terra nullius’ were used at the time
to justify or describe what was happening. It's a dispute about labels rather than
substance. On the question of labels, I think he's right. Everyone who has written on
this subject has read more or less the same sources, and I can't recall seeing ‘terra
nullius’ used in the late eighteenth or early nineteenth centuries to refer to unowned
land. As Connor explains, the phrase terra nullius came into circulation only much
later, and it was originally used to refer to a territory without sovereignty, not land
without an owner. There was a term in the eighteenth century for property without
an owner, but that was res nullius, not terra nullius. In recent years somehow
lawyers and academics began calling it terra nullius instead. 1 don't know why.
Connor implies throughout the book that there was some sinister political reason for
making the switch, but that can't be right. A claim for Aboriginal land rights doesn't
become any easier if you call colonial policy terra nullius rather than res nullius.
Res is no longer a familiar word, but ferra is — we still speak of terra firma, terra
incognita, and so on — so maybe terra nullius just sounded better.

Whether we call it res nullius or terra nullius, colonial officials did not use either
phrase to justify the Crown's assumption of property rights in land. As Connor
correctly points out, they didn't do much theorizing about land, at least not on paper,
and when they did they used ordinary English words like ‘discovery’ and
‘settlement’ instead. Again, though, this is a dispute over the labels people used, not
a dispute about what happened.

Why should the presence or absence of the words ‘terra nullius’ make any
difference? That the phrase has been used only recently to describe colonial events
doesn't change the events themselves, so why castigate historians for using a term
the participants in those events did not use? Connor never answers this question
explicitly, but some of his comments suggest a possible answer: blaming the
dispossession of the Aborigines on ferra nullius makes it seem the law's fault rather
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than the fault of human beings. Invoking ferra nullius shifts responsibility away
from the real culprits. ‘Settlement began with military supremacy,” he explains at
one point. ‘The frank language of the opening years continued into the nineteenth
and twentieth century accounts by traditional historians.” It was only in recent
decades that ‘terra nullius arrived to misrepresent the past and explain everything’
(260). ‘The Aborigines were dispossessed not by the law of the land,” he asserts
toward the end of the book, ‘but by administrative practices which developed as the
colony was established and expanded’ (322). If he means in these passages that
colonial officials were not constrained by the law to take the Aborigines' land, but
that they chose to take it, I agree with him, and I suspect that most of the historians
he attacks would agree too.

This dispute over the origin of the phrase ferra nullius is thus not nearly substantial
enough to motivate a book as angry as this one. Connor's real beef with the
historical profession lies elsewhere. He makes this plain in chapters 5 through 7,
most of which are not about terra nullius at all. He is upset that historians of
Australia sympathize with Aborigines more than with whites, and he thinks that as a
result they have distorted the writing of Australian history, by making settlers and
colonial officials seem more racist and more violent, and Aborigines more peaceful,
than they actually were. They overlook all the good things whites did, to emphasise
all the bad. ‘It is not Cook and discovery that the grandchildren of the old historians
are taught,” he asserts, ‘but blood, hatred, and lies’ (117). In the book's last
substantive chapter, Connor diagnoses the root of the problem. All this warped
history is in fact ‘disguised moral autobiography, and political posturing, by the
historians, more than the history of the Aborigines’ (298).

Whether or not historians are misrepresenting the past in order to score present-day
political points is an important question — too important to bury inside a trumped-up
and vinegar-filled argument over ferra nullius. A book that carefully examined
historians' claims about specific incidents in the history of settler-Aborigine contact
would be a valuable thing to have, but this book is not it, because Connor is too
preoccupied with the insults and too focused on terra nullius to spend much time on
his real substantive points of disagreement.

Along the way Connor has some valuable things to say specifically about terra
nullius, but these too get lost in the nastiness. He's right about the fuzziness with
which some recent writers use the phrase. Sometimes they mean the absence of
property rights in land, sometimes the absence of sovereignty over territory, and
sometimes even the absence of cultivation. Calling attention to this range of
meanings is a useful contribution. He's right that modern academics and judges
sometimes quote selective snippets from sources like Blackstone and Vattel and
thus sometimes misunderstand them. He's right that the legal status of land
ownership in early New South Wales was murkier than today's arguments make it
seem. These are all important points that could have been made much more
effectively on their own. In this book they are too easy to overlook.
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A wasted opportunity, then — if this book was intended as a contribution to our
knowledge. But then maybe it wasn't. The proportion of political bluster to
substantive history-writing is so high that maybe the bluster was supposed to be the
main thing, and the repetition of the magic words ferra nullius just a clever way to
get attention. If so, then I suppose the book should be evaluated by entirely different
criteria, somewhere other than this journal.

Stuart Banner
University of California, Los Angeles




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages false
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


