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On 28 July 2000, Judsice Ross Sundberg brought down his decison in the Federd
Court in response to the case of McBain v State of Victoria & Ors. The media sad
that it took four minutes to make the declaration. We have seen in the lagt two weeks
that a dgnificant debae has raged through the media, and adso | suspect within each

of the workplaces of people who are here tonight.

Broadly, in the view of the Infertility Treatment Authority, the decison made a
couple of key points, which the Authority hes to teke into account in guiding our
goplicaion of the legidation which is outlined in the Infertility Treatment Act. These
are:

1 Tha insofar as the marriage requirement is a feature of the Infertility
Treatment Act it is conddered in contrediction to the requirements of the Sex
Discrimination Act (Cth) 1984, and to that extent is inoperative by virtue of
s109 of the Audrdian Conditution. The Authority, in subsequent advice,
underands it to mean that it is not possble to excdude a woman from
recelving a trestment procedure on the bads of her maritd datus, i.e. that she
is asingle woman.

2. That the declaration made by Justice Sundberg was made within the context of
the overiding features of the Infertility Treatment Act and, of particular
interest to the Authority, made in the context that the reguirement for what is
now colloquidly known as “dinicd infertility”. This is evidenced in para 10

of the declaration that Justice Sundberg made, which sates as follows:
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What has to be characterised is the provision of medical treatment that is
designed to overcome any trait that precludes fertilisation occurring in the
conventional manner. Fertility treatments dissect the biological processesand
focus on overcoming any one of a series of problems that may arise before,

during or after intercourse, and which preclude fertilisation.

3. That the declaration made by Justice Sundberg made no specific reference to
those circumstances where a couple may present for trestment and the effect
this decison in rddion to the mariage requirement might meke on ther

treatment.

What | want to do tonight is to firs of dl try and dearly place the Authority in the
context of this decison and then, secondly, to tak about what Seps the Authority took
in trying to underdand the implication of Jugice Sundberg's dedaraion and, thirdly,

to foreshadow some of the possihilities of what might happen in the future.

Let me run through quickly what the Authority is.  The Infertility Treatment Authority
is a government datutory authority, which is vested with the respongbility of
adminigering the requirements of the Infertility Treatment Act 1995. It is chaired by
Professor Louis Wadler and comprises sx other members who are gppointed on the
basis of ther expetise. It has dgnificant power and respongbility within the context
of the Act and some of those powers have become agpparent in the last couple of
weeks. It has powers in reation to the licenang of places where treatment procedures
ae provided, of gpproving practiioners and of gipulaing the requirements in terms

of dighility in redion to those treetments. It is important to emphasse that the
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Authority draws its power from the provisons of the legidation - the Infertility
Treatment Act, a successor to legidaion which has often been described as pioneering
legidation in tems of common law jurisdiction. Victoria was the fird place to
legidate in the area of infertility in 1984, and this Act grew out of the experience of
that legiddive experience. The Authority has the responghility for implementing the
legidaion and in doing so needs to underdand the policy base of the legidation It

attempts to do this through a number of means.

1 By looking a the guiding principles of the legidaion which have been dearly
aticulated, the primary principle being thet of the interests of the child born or
to be born a a result of the use of treatment procedures, and the fourth
principle which dates tha infertile couples should be asssed in having

children.

2 By drawing on the debates in both Houses of Paliament. This legidation had
both bipatisan and bicamerd support & the time that it was passed in 1995,
and this support continued when the Act was amended in 1997 to dlow de

facto couples access.

3 By drawing on the experience and the documented policy Statements of the
previous Standing Review and Advisory Committee on Infertility, and before

that by the Reports of the Waller Committee.

This is of course in addition to ongoing conaultation and discusson with people in

the field.
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The Authority is aware, that in terms of the comprehensvely documented policy
hisory of the legidation, that much of that documentation occurred between 1982 and
1991. It is appropriate to acknowledge that many things have changed since 1991, not
the leest of which have been the government, twice, the nature of the technology and
its potentid, but dso the socid dructures that exist in society.  Notwithstanding, the
Authority has a responghility to act only within its powes and only within its
underganding of the reguirements of the legidation. | looked back a the previous
reports and was reminded that until 1997 datutory digibility in terms of maritd daus
was ddfined a “legdly maried couples’. This is not withsanding the
recommendation of the Standing Review and Advisory Committee in 1991 that de
facto couples should be recognised in this process. It is difficult to find a dearly
aticulated policy debate around access to people beyond those who ae in

heterosexud de facto relationships or who are legaly married.

| want to now move to the seps that the Authority took following te Federa Court
decison. It would be far to say that it seemed to be a confusing time following the
declaations made by Justice Sundberg. The media often plays an important role in
disseminating information and deveoping an undesanding about the paentid of
technology such as that used in asssed reproduction. In the last two weeks the
intensve media atention, in my persond view, has ended up being divisve, and for
the people who are brave enough to tdl their persond gories it must have been a very
difficult experience indeed. The Authority had a responghbility to quickly determine
what the implications of the Federa Court decison were in redion to its own powers

and functions, and then advise the Miniger for Hedth accordingly, and to take
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account of that advice in any further action which it undertook. Because the
Authority is a government satutory authority and therefore independent and a am's
length from government it sought its own senior counsd advice and this is the advice

which has now been widdly circulated, provided by Dr Gavan Griffith QC.

The Authority asked two questions. The fird question was “wha ae the
implications of the Federd Court declaration in terms of the requirement for clinicd
infertility which had aready been in exigence in the legidaion?’ and the second wes

“what are the implications of the Federd Court decison insofar as the requirements
exiged for couples as were previoudy trested under the legidation to continue within
the ambit of the legidation?’. The result of that advice is now widely understood and,
if | can express it in lay teems hes reteraed the exiging requirement in the
legidation, that the doctor must be satidfied by an examination that he or she has
performed or a trestment provided by him or her tha the woman is not capable of
becoming pregnant other than by means of a trestment procedure. The second part of
the advice is that the mariage requirement, as it has become to be known, is
inoperative insofar as it might preclude sngle women from accessng infertility
srvices, but it is ill operative in those cases where married couples or heterosexud

de facto couples may seek treatment.

The notification that has been made to the infertility dlinics reflects this advice ad
further requires that gamete donors need to be goprised of the changed circumstances
in relaion to the agpplication of the legidaion and thet ther exiding rights may be
asarted if they so choose, thet is the right to withdraw their consant. The priority for

the Authority has been to ensure that clinics are avare of how they can operate legdly
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and that is the responsble course of action for the Authority and the responsble
course of action for the clinics. There is no indication that we have received that they

would respond in any manner other than that.

We condder that we must prepare new definitions which spel out how these
requirements will be put into effect and then we will continue our normd practice of
conaultation, of didogue, of ligening to try and ascertan how best to faclitate the
process of ensuring thet the dinics remain compliant.  This is the process which was
utilised in the devdopment of the current conditions for licence which guide the

dinicsin their operaion.

This is not to beg the policy question which arises out of the Federd Court decision.
The firg obligation and priority of the Authority is to ensure that the gpplication of
the legidaion is administered responshility and efficacioudy, but the Authority aso
hes responshbility to monitor the provison of infertility trestment and to advise the
Miniger for Hedth accordingly of any developments or changes which might occur in
the area.  The issue of digibility and access to these services has been one which has
shown an extremey high leve of public interes and its current portrayd has been
divisve and hopefully not destructive but the Authority is mindful that the policy
process has to evolve from here. We are participating in the Department of Human
Sarvices Gay and Leshian Hedth Working Party insofar as it is looking at the issues
related to access to reproductive sarvices, and it is anticipated that this policy group
will then feed into a more extensve process of deliberation thraugh the Law Reform
Commisson. The Authority itsdf will monitor the changed requirements insofar as

they affect the operations of the dinics and try as best we can, within our limited
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resources, to utilise this opportunity to collect data to further the understanding about
the utilisation of these procedures and to ensure that the Minigter is made aware of the
consequences of both the Federd Court decison and dso the emergence of the
technology. The opportunity tonight means that while the issues are fresh it is
possble to canvass the issues and perhgps to ducidate them in a more reasoned
ewvironment. | will cetanly undetske to ensure that outcome of the tonight's

proceedings is reflected back in terms of the Authority’ s deliberations.

In the meantime | would like to conclude by making a number of points. The fird is
to raterate that the Authority has a responsbility to reect quickly to changes in the
legidative context and to advise the dinics accordingly, and equdly to advise the
Minister in redion to the implementation of legidation in this Stae.  Secondly, it is
in dl of our interests if the communication with the Authority remains open. We have
indicated to the clinics that as issues arise where there is uncertainty we want to
maintain tha communication. Equdly for the people who are potentid users of the
savice or have enquiries in reaion to aspects of the sarvice ddivery | will undertake
to ensure that we are able to achieve an efficient turnraround so that people are aware
of wha thear legd danding is | thank you for the opportunity of outlining the
Authority’s response in relation to the Federd Court decison and would be happy to

respond to any questions asthey arise.

Helen Szoke
Chief Executive Officer

10 August 2000



